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the agency’s position was substantially
justified.

(b) A request that the Presiding Offi-
cer order further proceedings under
this section shall specifically identify
the information sought or the disputed
issues and shall explain why additional
proceedings are necessary to resolve
the issues.

[46 FR 57671, Nov. 25, 1981, as amended at 51
FR 18881, May 23, 1986]

§ 148.27 Decision.
The Presiding Officer shall issue an

initial decision on the application in
accordance with the provisions of
§ 10.84 of this chapter. The decision
shall include written findings and con-
clusions on the applicant’s eligibility
and status as a prevailing party, and an
explanation of the reasons for any dif-
ference between the amount requested
and the amount awarded. The decision
shall also include, if at issue, findings
on whether the Commission’s position
was substantially justified, whether
the applicant unduly or unreasonably
protracted the adjudicatory pro-
ceedings, or whether special cir-
cumstances make an award unjust. If
the applicant has sought an award
against more than one agency, the de-
cision shall allocate responsibility for
payment of any award made among the
agencies, and shall explain the reasons
for the allocation made.

§ 148.28 Appeal to the Commission.
(a) Either the applicant or counsel

for the Commission or for another rel-
evant agency may appeal the initial
decision on the fee application by com-
plying with the requirements of this
section. An appealing party shall serve
upon opposing parties and shall file
with the Proceedings Clerk a notice of
appeal within fifteen (15) days after
service of the initial decision. The no-
tice need consist only of a brief state-
ment indicating the filing party’s in-
tent to appeal the initial decision, and
shall include the date upon which the
initial decision was rendered, the name
of the proceeding, and the docket num-
ber of the proceeding. The failure of a
party timely to file and serve a notice
of appeal in accordance with this para-
graph, or to perfect the appeal in ac-
cordance with paragraph (b) of this sec-

tion, shall constitute a voluntary waiv-
er of any objection to the initial deci-
sion, and of all further administrative
or judicial review under these rules and
the Equal Access to Justice Act.

(b) An appeal shall be perfected by
the appealing party by timely filing
with the Proceedings Clerk an appeal
brief which meets the requirements of
paragraphs (b) and (d) of this section.
An original and one copy of the appeal
brief shall be filed within thirty (30)
days after filing of the notice of appeal.
By motion of the appealing party, the
Commission may, for good cause
shown, extend the time for filing the
appeal brief. If the appeal brief is not
filed within the time prescribed in this
subparagraph, the Commission may,
upon its own motion or upon motion by
a party, dismiss the appeal, in which
event the initial decision shall become
the final decision and order of the
Commission, effective upon service of
the order of dismissal.

(c) The opposing party may, within
thirty (30) days after service of the ap-
peal brief, file an original and one copy
of an answering brief, and serve one
copy thereof, unless the time limit is
extended by the Commission upon mo-
tion of the party and for good cause
shown.

(d) Parties filing an appeal brief or
answering brief shall meet the require-
ments of § 10.12 of this chapter as to
form. The content of briefs shall sat-
isfy the requirements of § 10.102(d) of
this chapter, except that any party,
with leave of the Commission, may file
an informal document in lieu of a brief.
No brief shall exceed thirty-five (35)
pages in length without advance leave
of the Commission.

(e) On review, the Commission may,
in its discretion, consider sua sponte
any issues arising from the record and
may base its determination thereon, or
limit the issues to those presented in
the statement of issues in the briefs,
treating those issues not raised as
waived.

[51 FR 18881, May 23, 1986]

§ 148.29 Judicial review.

Judicial review of final Commission
decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).
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